Clearinghouse Rule 17-063

PROPOSED ORDER OF THE OFFICE OF CREDIT UNIONS
REPEALING AND RECREATING RULES

The Wisconsin Office of Credit Unions proposes an order to repeal and recreate s. DFI—CU 72.02 relating to commercial and member business loans.

The scope statement for this rule, SS 108-16, was approved by the governor on November 8, 2016, published in Register No. 731A2 on November 14, 2016, approved by the director of the office of credit unions on November 30, 2016, and approved by the credit union review board on June 19, 2017.
______________________________________________________________________________

ANALYSIS

1.	Statutes interpreted:	

Sections 186.098 and 186.115, Stats.

2.	Statutory Authority: 

Sections 186.098(10), 186.115(2) and 186.235(8), Stats.

3.	Explanation of agency authority:

Section 186.098(10), Stats., provides: “Loans to members secured by mortgages on real estate may be made subject to the rules prescribed by the office of credit unions.” 

Section 186.115(2), Stats., provides: “The activities, powers, products and services that may be undertaken, exercised or offered by credit unions … are limited to those specified by rule of the office of credit unions.”  

Section 186.235(8), Stats., provides: “The office of credit unions shall, with the approval of the credit union review board, promulgate rules relating to the business of credit unions.”

4.	Related statutes or rules:

Section 186.098 authorizes a credit union to make loans to members.

Ch. DFI—CU 72, Admin. Code, sets forth requirements for a credit union to make member business loans.

5.	Plain language analysis:  
The proposed rule repeals and recreates s. DFI-CU 72.02, Admin. Code, to reflect certain changes effective January 1, 2017 to the National Credit Union Administration’s (NCUA’s) member business loans and commercial lending rules, 12 C.F.R. Part 723—specifically, changes affecting what types of loans are (and are not) considered “member business loans.”  Prior to the revision, the definition of a “member business loan” as set forth in s. DFI-CU 72.02 was substantially similar to the definition set forth in 12 C.F.R. Part 723.  The proposed rule updates this definition to track the latest updates to its federal counterpart.

6.	Summary of, and comparison with, existing or proposed federal regulation:  

Existing federal regulations are contained in 12 C.F.R. Part 723; the specific definitions and exceptions at issue are set forth in 12 C.F.R. §§ 723.8(b) (defining a member business loan as a commercial loan, and listing exceptions) and 723.2 (defining a commercial loan, and listing exceptions).  The federal rule applies to federally-chartered credit unions and to state-chartered credit unions in states that have adopted the federal rule.  Wisconsin is one of seven states with a state-specific rule.  

7.	Comparison with rules in adjacent states:  

Minnesota, Iowa and Michigan follow revised 12 C.F.R. Part 723, and therefore it is unnecessary for those states to enact separate state rules adopting 12 C.F.R. §§ 723.8(b) and 723.2.  Illinois has adopted its own state rules, which track the relevant definitions of 12 C.F.R. §§ 723.8(b) and 723.2.  See 38 Ill. Admin. Code §§ 190.165(b)(2), 190.165(h)(2). 

8.	Summary of factual data and analytical methodologies:  

The office of credit unions reviewed the revisions to 12 C.F.R. Part 723.  Proposed changes to ch. DFI—CU 72 are based on these revisions, as well as staff regulatory experience and multiple discussions with the Credit Union Review Board and industry groups. 

9.	Analysis and supporting documents used to determine effect on small business:  

Small credit unions will not be impacted by the proposed rule.  Relatively few state-chartered credit unions fall within the definition of a small business under s. 227.114(1), Stats., and those that do are not typically engaged in the kind of commercial lending addressed by the proposed rule.  Further, the proposed rule is merely definitional; it does not require credit unions to assume any new duties with regard to member business loans.

10.	Anticipated costs incurred by private sector:  

The office of credit unions does not anticipate any costs will be incurred by the private sector.  

11.	Effect on small business:  

The proposed rule will have little to no effect on small business.  

12.	Agency contact person:  
Kim Santos, Director, Office of Credit Unions, PO Box 14137, Madison, WI  53708-0137.  Telephone (608) 267-2608; e-mail Kim.Santos@wisconsin.gov. 

13.	Place where comments are to be submitted and deadline for submission:  

Comments may be submitted to the contact person shown below no later than the date on which the public hearing on this proposed rule order is conducted.  Information as to the place, date and time of the public hearing will be published in the Wisconsin Administrative Register. 

By mail: Mark Schlei, Deputy Chief Legal Counsel, Department of Financial Institutions, PO Box 8861, Madison, WI 53708-8861. 

By delivery: Mark Schlei, Deputy Chief Legal Counsel, Department of Financial Institutions, 201 W. Washington Avenue, Suite 500, Madison, WI 53703.

By e-mail: DFIRulesComments@wisconsin.gov 

Via the department’s website: http://www.wdfi.org/statutes/ProposedRules.htm 


Rule Text

SECTION 1.  DFI-CU 72.02 is repealed and recreated to read:

[bookmark: _Hlk19619108][bookmark: _Hlk19619221][bookmark: _Hlk22219070]DFI-CU 72.02.  Member business loan.  (1) “Member business loan” means a loan, line of credit, letter of credit including unfunded commitments, and any interest a credit union obtains in such loans made by another lender to individuals, sole proprietorships, partnerships, corporations or other business enterprises for commercial, industrial, agricultural or professional purposes.
(2) “Member business loan” does not include any of the following:
(a)  	Loans for personal expenditure purposes.
(b)	Loans made by a corporate credit union.
(c) 	Loans made by a federally insured credit union to another federally insured credit union.
(d)  	Loans made by a credit union to a credit union service organization.
[bookmark: _Hlk19621112](e) 	Loans secured by a one- to four-family residential property.
(f)	Loans fully secured by shares in the credit union making the extension of credit or deposits in other financial institutions.
(g)	Loans secured by a vehicle manufactured for household use, except that such loans will be considered member business loans if they will be used for a purpose set forth in sub. (1) and the outstanding aggregate net member business loan balance is $50,000 or greater.
(h)	Business purpose loans that are equal to or less than $50,000 after calculating the aggregate outstanding balances plus unfunded commitments less any portion secured by shares in the credit union held by the borrower or an associated borrower.
(i)	Loans for which a federal or state agency fully insures repayment, fully guarantees repayment, or provides an advance commitment to purchase the loan in full.
(j)	Any non-member business purpose loan or non-member participation interest in a business purpose loan made by another lender, provided the credit union acquired the loan or interest in compliance with all relevant laws and regulations and the credit union is not, in conjunction with another credit union, trading member business loans to circumvent the aggregate limit.  


SECTION 2.  EFFECTIVE DATE.  This rule shall take effect on the first day of the sixth month following publication in the Wisconsin Administrative Register as provided in s. 227.22(2) (intro.), Stats.

Date: ____________________	By: _____________________________
					Kim Santos
[bookmark: _GoBack]					Director, Office of Credit Unions


